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Section 121(d) of CERCLA, as amended by the 1986 Superfund Amendments and Reauthorization Act (SARA),
requires that on-site remedial actions must attain (or waive) Federal and more stringent Siate applicable or relevant and
appropriate requirements (ARARs) of environmental laws upon completion of the remedial action. The revised National
Contingency Plan of 1990 (NCP) requires compliance with ARARs during remedial actions as well as at completion, and
corpels attainment of ARARSs during rem (Jr\fzill :apr'l'i")xrls; to I‘I11=‘ extent ]'>1 ‘11:'1 l<"El| le, considering the exigencies of the sitwation.
See NCP, 40 CFR section 300.415(i) (5 35(b)(2) (55 FR 8666, 8852) (March 8, 1990).

owmuﬂemuntuu*Afhﬁm.;wuwmmwm.hpﬁshmnhmmmﬂmmlﬂmMMmu&ASFF”"MA(JnmphanmeﬁMh(MmmeﬂmeAaan:
II (Publications 9234.1-01 and 9234.1-02), and has provided training to Regions and States on the identification
of and compliance with ARARs. These "ARARs Q's and A’s" are part of a series of Fact Sheets that provide guidance on
dlmunhmru»(plmuomsmhdtdmmm:ulnewﬂnpmm'AdnAEm policies, in ARARSs training sessions, and in identifying and
complying with ARARs at specific sites. This particular Q’s and A’s Fact Sheet addresses the Fund-balancing waiver, which
Slnm’oﬁﬁu'ﬂdNMUU{WﬂNTFaHMMIﬂthW‘mwﬂkﬂiIO'MUMWKhES@NNUwMMdeLPHM%W1Wm[dW@$1mHKHN’JMﬂPdmAFNm

QL. What is the Fund-balancing waiver? How does it Q2. What is the purpose of the Fund-balancing waiver?
work?

A:  The purpose of this waiver is to ensure that EPA’s
ability to carry out a comprehensive national
response program is not compromised by a
disproportionately high expenditure at a single
Superfund site.

A WTmﬂmembmmmmuuywanrknmmznfnm“ﬂxgmnwmww
waivers that may be invoked under specified
circumstances 1o allow selection of a remedy that
does not meet all ARARs (see CERCLA Section
121(d)(4)(F)). A waiver based on Fund balancing
fHM'appxnedln the 1985 NCP at 40 CFR section

300.68()(5)(i1). The concept of a Fund-balancing

aiver was ie s Supe Arne ents | Sl b .

waiver was codified by the Superfund Amendments | Highlight 1: STATUTORY LANGUAGE

and Reauthorization Act of 1986 (SARA), which | ]
P v ed 3 rehens me 2 e ] . - CERC

amended the Comprehensive Environmental Re- | &mmmnluhﬂu4ﬂkpﬁ CERCLA, as amended, \

sponse, Compensation, and Liability Act of 1980 |
(CERCLA) (see Hightight 1 for specific statutory
language and citation).

states that a remedial action not meeting an
ARAR may be selected if:

"in the case of a remedial action to be
undertaken solely under Section 104 using
the Fund, selection of a remedial action that
attains such level or standard of control will
not provide a balance between the need for
protection of public health and weifare and
the environment at the facility under con-
sideration, and the availability of amounts

The Fund-balancing waiver mav apply when the costs
needed to meet an ARAR for an action would be so
high as to threaten the availability of Fund monies
for remedies at other sites (see Preamble to the NCP,
8666, §750). Highlight 2 provides an example
of the Fund-balancing waiver. The waiver applies
only 10 Fund-financed remedial actions under
Cuﬁ%CL¢m$Pmmmn}O4.lﬂwmlwhenlhevmmwm'ﬁim« from the Fund 10 respond to other sites
voked, }he alternative wwnnwdyvsrke*uyd.mmuﬁt still be which present or may present a threat 10
protective of human health and the environment and 1 public health or welfare or the environment,
meet all (Nhﬁr-ﬂdﬂddﬂhrkeﬁﬁ (9@!ﬂﬁﬁ%mmnﬂmh taking into consideration the relative
pwnmaw@M’mmmqumnenm)‘ Gmy:wnmmMMe o the immmémMGynfsudntWWﬂv“

NCP, 55 FR 8666, 8750.) Regions should consult '

with ldemﬂwmmumu when considering use of this
waiver.




identified as an ARAR. Attaining this State _
standard would have required the removal and off-
site dis
contaminated sediments. in: the: streams and -
nuwrwwmﬂm‘mnm;mmmnmﬂanncmhmmmemmmm$1
billion. The cost of artaining the ARAR exceeds
the threshold of four times the cost of a typical
operable unit, and thus, the Fund-balancing waiver
was considered. -Based on an assessment of the
Fund, ' _
10 invoke the waiver. WWN‘WMWmI&mmwwdsﬁwmuum;;
of an alternative remedy that involved partial .
mmmmp‘mubmmmmmawmwrﬂWwmemumumMMJuume7:
the original cost, while still achievi
lcmMMmmmpmmmgmmmwmmw"A%FﬁMUh__;

Highlight 2 EXAMPLE OF 1 r
FUND-BALANCING WAIVEE

At site X, a State water-<quality standard was

posal of millions of cubic yards of
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Q3.

A

Q4.

Al

When should the Fund-balancing waiver be
considered? Is there am absolute threshold for
invoking the waiver?

opzMﬂ1umlmlmmtmm&ﬂwrmmmwlmwmmﬂum
of remediation of all operable units. (See Preamble
to the NCP, 55 FR 8666, 8750.) However, there is
mwmmwmmMMmemqumMﬁ

Currently the threshold for considering the waiver is
4 x 514.4 million, or $57.6 million. This average cost
ﬁnamumeﬂ1umumtmmd'mmhetmwmm1JMﬂHW
Model (OLM), which is EPA’s approach to esti-
mating its long-term resource needs. The average
cost figure was developed through an analysis of
nearly 200 Records of Decision (RODs) that have
been signed since the passage of SARA (ie., FY 1987
to present). As a group, this body of documents is
the most comprehensive and representative source of
remedial action cost estimates available within the
Agency. The OLM average cost of an operable unit
is reported in the FY 1989 Superfund Annual Report
to Congress.  (Revisions will be reported in
subsequent Annual Reports and also made available
to Regions through subsequent fact sheets.)

0 be invoked when the costs of
estimated to exceed the dollar

Does the waiver h
meeting an ARAR are
threshold?

No. Exceeding the llllrns:s.l1utndltjl €S .|‘=||‘>I1vs.l1<:... a ‘|1> res ;|:|11r|]p
tion that the waiver
nwlwqunvﬂmlN'mum
threshold is reached thW]hmﬂkmMmlmnmwwrm
not invoked, either the ROD or the Administrative

Q5.

A,

Qb

Aﬁh

Q7.

4‘\;.

Q8.

A,

Q9.
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Record should document the fact that the waiver was
considered and provide the rationale. For example,
the Region might determine that the cost of
performing this remedy is not so disproportionately
high as to threaten the availability of the Fund to
respond 10 other sites that may present a threat tc
human health and the environment,

Can the Fund-balancing waiver be invoked even
when the cost threshold is not exceeded?

Yes. EPA has reserved the right to invoke this
waiver in specific situations when the cost of meeting
the ARAR is expected to fall below the threshold
but EPA has determined that the single site
@MWAMMHMﬂ!MWMMLWMmralmhpnnmmﬂmmam'hmmkml

8666, 8150.)

Is the waiver available for other Federal ngencies or
potentially responsible parties (PRPs)?

No. CERCLA Section 121(d)(4)(F) clearly restricts
use of this waiver to remedial actions conducted
under CE ction 104 and financed by the
Fund. The waiver is unavailable to other Federal
agencies or PRPs, which use other monies for their
A activities. (See also Preamble to the NCP,
. 8666, 8750.)

Most remedies have to comply with more than one
ARAR. If the Fund-balancing waiver is being
considered, which ARRAR should be waived?

The ARAR that increases the potential remedial
action costs by the threshold amount should be
considered for the Fund-balancing waiver. However,
the remedial action must comply with other ARARS
that do not excessively raise the cost of remediation.

Can the Fund-balancing waiver be wsed with ather
waivers?

Yes. For example, the Fund-balancing waiver could
be used 1o waive an excessively expensive ARAR. al
the same site where it is necessary to waive another
ARAR because of technical impracticability.

Can the Fund-balancing waiver be vused for removal
actions?

In theory, yes, but this is highly unlikely given the
monetary lirnits and limited scope of removal actions.
It is more likely that compliance with an excessively
cxpensive ARAR for a removal action would be
determined (o be beyond the scope of the action, and
therefore impracticable under the NCP. (See NCP at
40 CFR section 300.415(i)(2) and Preamble 1o the
NCP, 55 FR 8666, §696.)
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Q13.

Can the Fund-balancing waliver be Invoked only at
Fund-lead orphan sites (l.e., sites where no PRPs
have been identified)?

No. The Fund-balancing waiver may also be invoked

at a Fund-lead site where PRPs exist and may
potentially settle. However, if PRPs do settle and
S1L‘l|‘i£i("1[l|tl1"ll‘l]l‘y take over the pmjpt-i.t., they cannot take
advantage of the waiver -- the action will no longer
be solely funded under Section 104 and the Fund-
balancing waiver will no longer be available.
Likewise, the waiver is not available for mixed-
funding cases involving contributions by both PRPs
and the Fund. Therefore, where circumstances for
settlement with PRPs potentially exist, the Region
should anticipate this possibility by including a
contingent remedy (ﬁwi.rnht:vml: 1{!11&: w:aliw:lr) in the ROD.

the ROD, and a settle mwml Wll[]]l ]F’]Ei' F’a is re iv(:lf]l(:itl., the
ROD should be amended to remove the waiver or an
:'.x‘]plmn.mmnn of Significant Differences (ESD) should
be issued. The ROD should be amended if removing
the waiver would 1fumd.amm::n,t.axl]ly a]ltmr the lt»a.'s;:ic:
features of the selected remedy. (See NCP at 40
CFR section 300.4: !u (C)(2)(ii) and ]E’lr camble m the
NCP, 55 FR 8666, 8771-8772.) An ESD may be

waiver significantly changes,

’
issued if removing mr
but does not mmdlm"nmhanllly alter, the remedy selected
in the R ( J»l) 4 See N«"‘ P mt 440' 'C:]‘-]Ei' 's«f (‘1t1uu'.n.

the I '(hll Im-c ause o l" RJ[" 'nz'htllt-mmz-ml WS aunl,1i1:i||1u‘mtmcl,.
can it be subsequently invoked if no settlement ever

)

OCeurs:

Yes. If a settlement with PRPs is not reached, and
the remedy will be performed using Fund monies
under CERCLA Section 104, the Fund-balancing
waiver can be invoked by a ROD amendment or, in
appropriate cases, an ESD.

Will the answer to the previous questions ever lead

to an incentive for PRPs not to settle?

It could. However, the statute is (“]l(::ill‘ mzn l]h<=- ]F'u;m:‘
balancing waiver is available gnl

actions. Of course, if such an 1umu=1rntrw= nm m s.mtll@
exists, PRPs may be encouraged to settle through the
issnance of a unilateral order and the resulling
possibility of fines and treble damages. (See
CERCLA Sections 106 and 107(c)(3).)

If & remedy is undertaken solely using the Fund, and
the Fund-balancing waiver is Invoked, can the Agency
later bring an action to recover fts costs?

Yes. The fact that the statute allows EPA 10 select
a remedy made less expensive by the waiver does not
affect the right of the Agency to be reimbursed later
under CERCLA Section 107 for the costs of that
remedy.

Q14. What language should be used in the ROD for

A

invoking the Fund-balancing waiver?

Highlight 3 lplr(‘i\nl'l'f,.. sample language for various
sections of the ROD. This language is based on the
hypothetical site circumstances presented in Highe-
light 2 of this fact sheet and a hypothetical State
law. For additional language, see Guidance on Pre-
]pw.au'uw Superfund Decision Documents (the "ROD

Guidance"), EPA/540/G-89/007, July 1989, page 6-35.

IEiau“lcl]piI\E‘ ‘l':alnxpwua;gu" for the ][‘w«s:l:'|'ii]p|tl'mm of Alterna-
tives Section (of the Decision 8

Ilqllh[lllplhit 3 SAMPLE ROD LANGUAGE
Sa 'llJl|]I|l‘} laumg'um;srt' for the Statutory Determina-
tlons Section (of the Declaration):

- The selected remedy is protective of human .
* health and the environment, complies with or
*-meets the requirements for a waiver of Federal
“and State requirements that are legally
“applicable or relevant and appropriate to the
remedial action, and is cost-effective. This
remedy ulilizes permanent solutions . . . .

Summary).

The first remedial alternative, which involves
the remaval and off-site disposal of
contaminated stream sediments, complies with
the State water-quality standard at Reg. Sec.

- X.100, because it ensures that stream water
contaminant levels will not exceed .001 ppm.
The State water-quality standard is applicable
1o this remedial alternative because the
standard uucpumﬁ,.. maintenance of all in-State
‘streams, reservoirs, and lakes at health-based
levels, as established in State regulations at

Sec. X.100.

The second remedial alternative, which
involves partial capping and surface-water
diversion, justifies a waiver of the State water-
cuality standard found at Reg. Sec. X.100,
based on the Fund-balancing waiver found in

CERCLA Section 121(d)(4)(F) and NCP
section 300 L!»l[]‘uju( 1) (i CY(6). Auaining the
State water-quality standard for this operable
unit (as contemplated by the first remedial
alternative) would cost more than $1 billion.
EPA has determined that this site expenditure
would not provide a balance between the need
for protection of human health and the
environment at this site, and the availability of
Fund monies to respond to other sites that
may present a threat to human health and the
environment.




Highlight 3% SAMPLE ROD LANGUAGE
(CONTINUED)

. Sample language for the Summary of Comparative
AmmhmsmMLAMMNMNMWr$MWMQm(ofﬂm Decision
SMmmmme i o

EPA. has determined that each remedial
“alternative is protective of human health and
the environment, and complies with (or

justifies a walver of) applicable or relevant and
mppmmmmmmwwqmmmmmu" -

EmwmeMWWMKWMMMWMW

rmjnations -
':mﬂWmn{nllm*KMmNmmkﬁ‘ F

ﬂ%mwnh&mmdremwmgﬁmmqr
’aMlﬁmemlmmﬂsmme,

Jﬂﬂ;lﬂpMﬂMMﬂnlmmmMI i
 billion, which would not:provide
.‘mmwmwnlmw1mwnHWu;mumwmw
‘health and the ¢ mwmmmmmmﬁ&ﬁﬂm, ‘ the
wmmmwm%mﬂmmmnumwmmmmM“
mnw.mmnwmm¢pnaemtathnmntnlmnmmnhummmi»
~ and the environment. (See CERCLA ¢
.hnqdu4yﬂl'mm1MM’hW1ﬂ¢K)LA;;
300.430(6)(1)E)(C)(6).)
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NOTICE: The policies set out in this fact sheet are
intended solely as guidance. They are not intended, nor
can they be relied upon, to create any rights enforceable
by any party in litigation with the United States. EPA
officials may decide to follow the guidance provided in this
fact sheet, or to act at variance with the guidance, based
on an analysis of site-specific circumstances. The Agency
also reserves the right to change this guidance at any time
without public notice.




